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Finders, keepers

TRACINGONE’S FAMILYhistoryhasbecome
amajor interestarea inrecentyears, illustrated
bythepopularityof televisionprogrammes
andgenealogywebsiteswhichallowusers to
searchandaccesshistorical informationand
documents suchascensusresults,birth,mar-
riageanddeathrecords.Family treesoftware
isalsomorereadilyavailable. Indeed,grow-
ingconsumer interest in inheritanceand in
tracingheirs ismore than justacasualpas-
time,withprofessionalprobategenealogists
providing important serviceswhichunderpin
theworkof solicitors.
Professionalprobategenealogists spe-

cialise in identifyingand tracingheirs,
locatingpeoplewhomaybebeneficiaries
under awill or the intestacy rules. Theyare
frequently instructedby solicitors, executors
or administrators and trustees, ormayact
directly for thebeneficiaries. Byworking
withprofessionalprobategenealogists,
solicitors canpotentially avoid incurring
unnecessary costs anddiminish the riskof
claims fromoverlookedbeneficiaries –which
is of course all in the client’s interest.

Whyworkwith professional probate
genealogists?
In2008,almost300,000grantsof representa-
tionwereextracted inEnglandandWales. In
thegreatmajorityof theseestates, thebenefici-
arieswillhavebeenknownandin touchwith
thedeceasedat thedateofdeath.However, in
asmallnumberof cases,maybeas fewas two
percent, researchwillbe required to findmiss-
ingheirs.Theseareof twomain types.
First, in testate estates, oneormorebenefi-

ciaries entitledunder theprovisionsof awill
maybemissing, ormayhavepredeceased
the testator,with enquiries thenbecoming
necessary to locate thosebenefitingunder a
gift-over clauseorby theoperationof section
33of theWillsAct 1837, for example.
Secondly, in intestate estates, it is necessary

to identify and locate thosepersonswhoare
entitledunder the intestacy rules. In these
cases,moreprobative enquiriesmaybe
necessary to trace suchpersons.Various
technicalmethodsareused including
preparing extensive family trees.
The issues surroundingwills and

successionareoften complex andmany
solicitors or administratorsdealingwith an
intestate estatewill have encountereda feel-
ingofdismaywhen it becomesapparent that
adeceasedmaynothave left a validwill.
However, solicitors should consider the

various solutions toproblematic cases,
including those involving low-value estates,
‘homemade’wills containingvery little
information, noknownnext of kinor cases
involving cross-border issues suchas
overseasbeneficiaries.
Probategenealogists are experts in finding

solutions to such issues. By referring these
kindsof cases toprofessionalprobategeneal-
ogists, theyare frequently able to apply their
specialist knowledgeandmethodology to
achieve a successful result for our clients.
Aswell as dealingwith technical prob-

lems being in the client’s interest, there are
important commercial reasonswhy solici-
tors should consider using the services of
professional probate genealogists. Solicitors
dealingwith intestacieswill no doubt have
in the back of theirmind that if they

By using professional probate genealogists, practitioners can save time and
money as well as significantly reduce the risk of claims from missing
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distribute the estate to those entitled under
intestacy rules, there is the possibility that a
validwill is later traced. Should this happen,
it can be difficult to resolve and be very
costly and time consuming for the solicitor
involved. Insuring against this risk is an
importantway for solicitors to safeguard
against the costs involved. It is in fact a
requirement of themost commonly used
insurance policies for the solicitor to have
instructed a professional probate genealo-
gist to carry out amissingwill tracing
exercise. On completion of this exercise, and
if nowill has been traced, the genealogists
can obtain a ‘missingwill’ insurance policy.
This covers the solicitor against the possibil-
ity of awill ormore recentwill being found.
Aswith any such insurance, this can be of
great comfort to the client.
Similarly,where therearemissing

beneficiaries,despitebestendeavours, it is

appropriate toconsider takingout ‘missing
beneficiary indemnity insurance’even if it is
consideredthat thepossibilityof themissing
beneficiaries comingforwardat sometime in
the future toberemote.Such insurancecover
protects solicitors fromthecostsassociated
withuntracedbeneficiaries comingforwardto
makeaclaimagainstanestate in the future.

What to look for
There is a certain art to theworkundertaken
byprofessionalprobategenealogists framed
by training, experience andexpertise. Suc-
cess ratesmust behigh inorder for it to be
viable.Differencesdoexist betweenprofes-
sional firms, and it is also important tomake
sure any firmyouworkwithhas the
necessary level of expertise.
Solicitors looking toworkwith aprofes-

sionalprobategenealogist firmshould check
theirwebsite andotherpromotionalmaterial

for evidence to substantiate accreditations as
there is no formal regulatorybodygoverning
such firmsand it restswith the individual
firm to set their ownstandards should they
choose todo so.Many firmshave their own
professional codeof conduct todemonstrate
their commitment to aprofessional andethi-
cal service.Accreditations to look for include:
membershipof aprofessional association–
for example, theAssociationofProfessional
ProbateGenealogists; a firmapprovedby the
ExpertWitnessDirectory; anapproved
ExpertWitnessplace; anda firmapprovedby
a reputable insurer.
Solicitors shouldalso checkbasic company

information suchas the company registra-
tion,membershipof theFSAanddata
protection registration.

Fee options
Theprofessionalprobategenealogy sector
hasbeen the subject of interest recently
largelydue topractices around fee arrange-
ments. Theapproach to costing is one the
differentiating factor between firms.Two
main typesof costing exist:
The first is the so-called ‘contingency fee’

arrangement. This began in response to the
TreasurySolicitor advertising bona vacantia
estates. Probategenealogists thenworkedon
these cases speculatively andclaimeda com-
mission fee fromtheheirs they located.
Contingency fee arrangements,which are

currently themost commonlyused fee
arrangement, have been subject to recent dis-
cussion. In his recent reviewof civil litigation
costs, Lord Justice Jackson concluded that
contingency feeswere a legitimatemethod
of charging and that theyhada role to play in
theprovision of legal services in certain
cases.
Thesecondcostbasis iswhere thegenealo-

gistworksoneithera ‘timeandexpenses’basis
orona ‘fixed-fee’basis, agreed inadvance
with thepersonal representatives.Thesecosts
arepayable regardlessof theoutcome.
It is the choice of thepersonal representa-

tives to choose the costing basismost appro-
priate to the estate. They remain in control
throughout,with fees (which are generally
negotiable) being agreeddirectlywith the
professional probate genealogy firm.
There is no ‘one size fits all’solution and

agood firmof probate genealogistswill be
able todiscuss a variety of fee options and
costingmethods.

Andrew J Kidd is a senior associate in the private
client department at Silverman Sherliker LLP
Solicitors in central London. He is grateful to
international probate and genealogy firm Finders for
its input into this article: www.findersuk.com

ThecaseofMargaretAbbott illustrateshowa

seemingly hopeless case can be resolved by

turning toprofessionalprobategenealogists.

The lateMary Elizabeth Joneswasborn in

1917 in London, thedaughter ofWilliam

andFannySmith (nameshavebeen

changed).Upon thedeathof hermother, her

father remarried in1938and subsequently

hadanother daughter,Margaret.

Mr Smith left his secondwifeand child a

fewmonthsafter thebirthof his daughter,

andmoved to Leicesterwherehe set up

homewithanotherwoman. The lateMrs

Jonesandherhalf-sisterMargaret hadnever

met and,when thedeceaseddied intestate,

the solicitors handlingher estatewere

unawareofMargaret’s existence. Theywere

in touchwith cousinsof thedeceasedand

werepreparinganapplication for agrant of

letters of administrationon their behalf.

However,when they referred the case to

theprobategenealogists to ensure that the

family treewas correct, their research

discoveredMargaret’s existenceand thus

her entitlement as the soleheir toher late

half-sister’s estate.

Margaret hasnowbeenable touse the

inheritance toundertake travel across the

world, although shehasalways expressed

herwish tohaveknownher latehalf-sister

andmoreabout her family.

For the solicitors involved, referring the

case to the probate genealogy firm poten-

tially saved them from the costs associated

with having to unscramble an estatewhich

had been distributed among thosewho

were not the rightful beneficiaries, should

Margaret have later come forward tomake

a claim against the estate. This also high-

lights the importance of insurance to

protect solicitors and their clients against

such scenarios.

Case study: Margaret Abbott

Donot give up on a difficult case such as a lack of informationwhich leads to the inability to

trace beneficiaries. Professional probate genealogists can often use their expertise and expe-

rience to find solutions to these tricky problems.

Speakwith two ormore firms of probate genealogists at the earliest opportunity. Advice is

free and probate genealogists will be keen to provide it. You should receive a detailed assess-

ment, covering the likely prospects, any foreseeable difficulties, and the implications to the

estate of the different costingmethods suggested.

Consider the probate genealogists’ advice carefully and revert back to the genealogists to

answer any questions or concerns you have.

Select the costingmethodwhich is appropriate for the estate, bearing inmind the personal

representatives’ overriding duty to act with due diligence.

Consider how the heirs known to the estatewill be best served.

Dealing with probate genealogy issues

Unclaimed assets?
Lost heirs?

0011447733  222266772255

SJ_Private_Client_March 2010_pg2-pg4 09/03/2010 10:24 Page 4


